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be valued at fair market value. The second property was entirely 
used in the farm operation and was to be retained by the debtor in 
continued farming operations. The court held that this property was 
also to be valued at fair market value. The third property was used 
in the debtor’s farming operation but the chapter 12 plan provided 
for two dispositions: (1) transfer of the property to the secured 
creditor if the value of the property exceeded the loan amount or 
(2) retention of the property by the debtor in the farming operation 
if the value was less than the loan amount. The court held that 
under scenario (1) the liquidation value of the property was to 
be used, and under scenario (2) the fair market value was to be 
used. An appeal in the case was dismissed because the ruling on 
valuation	was	only	a	preliminary	finding	and	did	not	set	the	actual	
valuation.  In re McElwee, 2011 Bankr. LEXIS 2176 (Bankr. 
M.D. Penn. 2011), app. dismissed, Scarff Bros., Inc. v. ACNB 
Bank, 2011 U.S. Dist. LEXIS 12693 (M.D. Penn. 2011).
FEDERAL TAX
 REFUNDS. The IRS has announced a change of address for 
the Centralized Insolvency Operation that should be used by 
bankruptcy trustees (or debtors-in-possession) for the submission 
of requests for tax refunds under Section 505(a) of the Bankruptcy 
Code or requests for prompt determinations of any unpaid tax 
liability of the estate incurred during the bankruptcy case under 
section 505(b) of the Bankruptcy Code. Ann. 2011-77, I.R.B. 
2011-51.
FEDERAL FARM
PROGRAMS
 FARM LOANS.	The	FSA	has	 adopted	 as	 final	 regulations	
amending the Farm Loan Program loan-making regulations to 
implement four provisions of the Food, Conservation, and Energy 
Act of 2008 (2008 Farm Bill). The amendments rename, expand, 
and make permanent the Beginning Farmer and Rancher Land 
Contract Guarantee Pilot Program. The amendments also change 
the farm experience requirements in the regulations for direct 
Farm Operating Loans and direct Farm Ownership Loans and 
make some equine farmers and certain equine losses eligible for 
Emergency Loans. 76 Fed. Reg. 75427 (Dec. 2, 2011).
 PACKERS AND STOCKYARDS ACT. The GIPSA has 
adopted	 as	 final	 regulations	 amending	 the	 regulations	 issued	
under the Packers and Stockyards Act, 1921. GIPSA amended 
the regulations to clarify conditions for industry compliance with 
the P&S Act pursuant to the Food, Conservation, and Energy Act 
of 2008 (the 2008 Farm Bill). These sections include criteria the 
Secretary may consider in determining whether a live poultry 
dealer has provided reasonable notice to poultry growers of any 
suspension of the delivery of birds, in determining whether a 
ADVERSE POSSESSION
 PAYMENT OF TAXES. The plaintiff sued to quiet title to 
27.5 acres neighboring the plaintiff’s and defendant’s property. 
The plaintiff provided testimony of several witnesses that the 
plaintiff, the plaintiff’s deceased spouse, or renters of their 
land farmed the disputed property from 1966 through 1973 and 
thereafter continuously under color of title.  In 1995, Arkansas 
added a requirement that acquisition of title by adverse possession 
required payment of property taxes on the disputed property. The 
defendant argued that the plaintiff failed to prove that the plaintiff 
paid property taxes on the disputed property because the defendant 
had provided evidence that the defendant paid the taxes.  The court 
held that the determination of the payment of taxes was supported 
by	sufficient	evidence	to	support	the	trial	court’s	grant	of	title	to	
the	plaintiff	by	adverse	possession.	 In	addition,	 the	finding	on	
payment of taxes was not required because title had passed by 
adverse possession prior to passage of the new requirement in 
1995.  Smith v. Smith, 2011 Ark. App. LEXIS 643 (Ark. Ct. 
App. 2011).
BANKRUPTCY
GENERAL
 PLAN. The case involved the consolidation of two Chapter 7 
cases, one for an individual and one for a corporation 75 percent 
owned by the individual debtor. The corporation owned only 
ranch property and grazing and water rights. The creditors in the 
case proposed a transfer of the real property and rights to one 
creditor	which	would	contribute	to	the	estate	sufficient	funds	to	
pay the claims against the individual. The creditors represented 
that the plan would avoid any capital gains taxes from a sale of 
the property. The court noted that the proposal would result in net 
proceeds in excess of any sale of the property at fair market value 
because of the taxes. Thus, the court approved the proposal.  The 
case provides no discussion of the federal tax law applicable to the 
proposed	transfer	except	to	note	that	an	accountant	testified	that	a	
sale of the property would produce $300,000 of capital gains tax. 
In re Krouse, 2011 Bankr. LEXIS 4460 (Bankr. D. Or. 2011).
CHAPTER 12
 SECURED CLAIMS. The	Chapter	12	debtor	filed	a	motion	
for valuation of three parcels of real property used in the farming 
operation.	The	court	first	held	that	the	valuation	method	for	the	
properties was determined by the Chapter 12 plan’s disposition of 
the properties. One property had a seven-lot subdivision on it, with 
the rest used in the farming operation. The debtor indicated that 
some of the lots would be sold. The court held that property was to 
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requirement of additional capital investments over the life of 
a poultry growing arrangement or swine production contract 
constitutes a violation of the P & S Act, and in determining if 
a packer, swine contractor, or live poultry dealer has provided 
a reasonable period of time for a grower to remedy a breach of 
contract that could lead to termination of a production contract. 
The new regulations also include a section requiring contracts that 
require the use of arbitration to include language on the signature 
page that allows the producer or grower to decline arbitration and 
provides criteria the Secretary may consider when determining 
if the arbitration process provided in a contract provides a 
meaningful opportunity for growers and producers to participate 
fully in the arbitration process. 76 Fed. Reg. 76874 (Dec. 9, 2011).
 FEDERAL ESTATE
AND GIFT TAXATION
 EXECUTOR. The taxpayer was a niece of the decedent. The 
decedent had created a living trust with the taxpayer as co-trustee. 
The decedent’s will did not nominate the taxpayer as executor 
and the taxpayer refused to serve as executor.  However, the 
taxpayer signed the estate’s federal estate tax return as executor. 
The taxpayer and another niece received the estate property in 
equal	shares.		The	IRS	assessed	a	deficiency	based	on	denial	of	
claims against the estate and pre-death gifts. The taxpayer hired an 
attorney	who	filed	a	petition	on	the	taxpayer’s	behalf	as	executor.	
However, the taxpayer argued that the Tax Court lacked subject 
matter jurisdiction because the taxpayer had never been named as 
the	executor	and,	consequently,	the	notice	of	deficiency	was	sent	
to the incorrect party.  The court held that the notice was sent to 
the proper party because the taxpayer signed the estate tax return, 
was in actual or constructive possession of the estate property 
and	did	not	file	any	notice	of	termination	with	the	IRS.		Estate 
of Gudie, 137 T.C. No. 13 (2011).
 GENERATION-SKIPPING TRANSFERS. Upon the death 
of the decedent, which occurred after September 25, 1985, a trust 
was	split	into	a	family	trust	and	a	marital	trust.	Sufficient	GST	
exemption was allocated to the marital trust such that the trust had 
an inclusion ratio of zero under I.R.C. § 2642. The trust petitioned 
a court to modify the trust to change it to a total return unitrust. The 
IRS acknowledged that no guidance has been issued concerning 
modifications	 that	may	affect	 the	status	of	post-September	25,	
1985	trusts	that	are	exempt	from	GST	tax	because	sufficient	GST	
exemption was allocated to the trusts to result in an inclusion ratio 
of	zero.	The	ruling	indicates	that	modification	that	would	not	affect	
the GST status of a grandfathered (pre-September 25, 1985) trust 
should similarly not affect the exempt status of such a trust.  The 
IRS ruled that the conversion and administration of the marital 
trust	pursuant	 to	 state	 law	did	not	 shift	 a	beneficial	 interest	 in	
the	trust	or	any	beneficiary	who	occupies	a	lower	generation	(as	
defined	in	I.R.C.	§	2651)	than	the	person	or	persons	who	held	the	
beneficial	interest	prior	to	the	modification,	and	the	modification	
did	not	extend	the	time	for	vesting	of	any	beneficial	interest	in	
the trust beyond the period provided for in the original trust; 
therefore,	 the	modification	did	not	 subject	 the	 trust	 to	GSTT.	
Ltr. Rul. 201148001, Aug. 1, 2011.
 MARITAL DEDUCTION. The decedent’s will created a 
marital	trust	for	the	surviving	spouse.	The	estate	hired	a	law	firm	
to	prepare	and	file	the	estate’s	Form	706,	United States Estate 
(and Generation-Skipping Transfer) Tax Return. The return 
included a marital deduction for the trust on Schedule M but 
failed	to	file	Schedule	R	to	make	the	reverse	QTIP	election	for	
the trust. The estate stated that decedent’s full GST exemption 
was available at death and that no direct skips, or other transfers 
to which his exemption amount could be allocated, occurred at 
death. The estate requested an extension of time to make the 
reverse	QTIP	election	with	 respect	 to	 the	marital	 trust	and	 to	
make an election to treat the marital trust as two separate trusts 
so that one trust had an inclusion ratio of zero and the other trust 
had an inclusion ratio of one for GST tax purposes. The reverse 
QTIP	election	would	be	treated	as	applying	only	to	the	trust	with	
the zero inclusion ratio. The IRS granted the extension of time 
to make the elections. Ltr. Rul. 201147009, July 29, 2011.
 POWER OF APPOINTMENT. The decedent’s will created 
a residuary trust for the surviving spouse. The trust agreement 
provided that the spouse could receive distributions of trust 
principal  for “proper maintenance and support.” Although 
the letter ruling is not clear on this point, it appears that, after 
the decedent’s death, the surviving spouse petitioned for and 
received	a	state	court	modification	of	the	trust	agreement	to	allow	
distributions of trust principal only for “proper care, maintenance, 
and	support.”	The	IRS	ruled	that	the	modification	was	allowed	
under	state	law	and	the	modification	did	not	constitute	an	exercise	
or release of a power of appointment; therefore, the trust property 
was not included in the surviving spouse’ gross estate.  Ltr. Rul. 
201147005, July 29, 2011.
  FEDERAL INCOME 
TAXATION
 COURT AWARDS AND SETTLEMENTS.  The taxpayer 
sued the City of Chicago for hiring discrimination, asking for 
wages that would have been earned if a job had been obtained. 
The parties reached a settlement under which the taxpayer 
received over $12,000. The court held that the proceeds of the 
settlement were taxable income because the proceeds represented 
lost wages and the proceeds were not paid for physical injuries. 
Ruffin v. Comm’r, T.C. Summary Op. 2011-136.
 DEPRECIATION. In a case which would make a great tax 
exam question on depreciation, the taxpayer purchased a bar 
in July 1986.  The taxpayer made capital improvements in the 
property in the following years, leased the property for a few 
years, made more repairs and improvements, but lost most of 
the	property	to	a	fire	in	1994.		The	taxpayer	used	most	of	the	
insurance proceeds to rebuild the bar but used a small portion of 
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the money to give to some of the bar’s musicians.  In 2000, the bar 
was transferred to the city in a condemnation proceeding and the 
taxpayer included the proceeds of the sale as taxable income on 
the taxpayer’s 2000 income tax return. The issue was how much of 
the proceeds was taxable gain. The court held that the property was 
depreciable	under	the	ACRS	rules	at	first	because	it	was	placed	
in	service	in	1986;	however,	after	the	conversion	by	the	fire,	the	
rebuilt bar became eligible for the MACRS depreciation rules. 
All improvements were depreciable under MACRS because they 
were made after 1986 and the portion of the insurance proceeds 
which were given to the musicians was taxable gain.  Willson v. 
Comm’r, T.C. Summary Op. 2011-132.
 In a Chief Counsel Advice letter, the IRs ruled that continuing 
care retirement community facilities were residential rental 
property depreciable over 27.5 years. The IRS noted that more 
than 50 percent of the facilities were occupied on a non-transient 
basis and a part of the monthly cost to residents was for living 
space in particular units.  CCA 201147025, Aug. 4, 2011.
 DISASTER LOSSES. On October 28, 2011, the President 
determined that certain areas in Louisiana are eligible for 
assistance from the government under the Disaster Relief and 
Emergency Assistance Act (42 U.S.C. § 5121) as a result of 
Tropical Storm Lee which began on September 1, 2011. FEMA-
4015-DR.  On November 17, 2011, the President determined 
that taxpayers in the Virginia are eligible for assistance from the 
government under the Act as a result of Tropical Storm Lee which 
began on September 8, 2011. FEMA-4045-DR.  On November 17, 
2011, the President determined that taxpayers in the Connecticut 
are eligible for assistance from the government under the Act as a 
result of a severe storm which began on October 29, 2011. FEMA-
4046-DR.   On November 23, 2011, the President determined 
that taxpayers in New Mexico are eligible for assistance from the 
government under the Act as	a	result	of	flooding	which	began	on	
August 19, 2011. FEMA-4047-DR.  Accordingly, taxpayers in 
the areas may deduct the losses on their 2010 federal income tax 
returns. See I.R.C. § 165(i).
 FIRST TIME HOME BUYER CREDIT. The taxpayers, 
husband and wife, owned a personal residence purchased in 
1997. In 2009, the taxpayers purchased a townhouse for use as a 
residence by their son. The taxpayers saw a television commercial 
which	stated	that	the	first	time	home	buyer	credit	was	available	for	
the purchase of a new residence if the buyer had lived in a prior 
residence. The taxpayers claimed the credit for the townhouse 
purchase but the credit was denied by the IRS. The taxpayers 
argued that the commercial was misleading because it never stated 
that the taxpayers had to live in the new residence in order to 
qualify for the credit. The court held that the statute was clear that 
the new home had to be the principal residence of the taxpayers; 
therefore, the IRS denial of the credit was proper.  Grosso v. IRS, 
2011-2 U.S. Tax Cas. (CCH) ¶ 50,744 (E.D. Penn. 2011).
 INNOCENT SPOUSE RELIEF.  The taxpayer was a widow 
and during the last year of the decedent’s life, the decedent 
received distributions from a pension plan which resulted in 
taxable income. The taxpayer did not know about the distributions 
until	after	the	death	of	the	decedent	but	filed	a	final	joint	tax	return	
with the distributions included. The taxpayer sought innocent 
spouse tax relief from the taxes owed for the distributions. The 
IRS agreed that the taxpayer met all the initial conditions of Rev. 
Proc. 2003-61, 2003-2 C.B. 297.  However, the court held that 
relief could not be granted under the equitable relief of I.R.C. § 
6015(f) because the taxpayer knew the decedent would not pay 
the	taxes	when	the	return	was	filed.		The	court	then	examined	the	
equitable relief available under Rev. Proc. 2003-61 under the facts 
and circumstances tests and held that the taxpayer met only two of 
the eight factors, not being married to the decedent and complying 
with federal tax laws; therefore, the taxpayer was not entitled to 
equitable innocent spouse relief.  Haggerty v. Comm’r, T.C. 
Memo. 2011-284.
 INTEREST RATE. The IRS has announced that, for the period 
January 1, 2012 through March 31, 2012, the interest rate paid on 
tax overpayments remains at 3 percent (2 percent in the case of 
a corporation) and for underpayments remains at 3 percent. The 
interest rate for underpayments by large corporations decreases 
to 5 percent. The overpayment rate for the portion of a corporate 
overpayment exceeding $10,000 remains at 0.5 percent. Rev. Rul. 
2011-32, I.R.B. 2011-52.
 MILEAGE DEDUCTION. The IRS has announced the standard 
mileage rate for 2012 is 55.5 cents per mile for business use, 14 
cents per mile for charitable use and 23 cents per mile for medical 
and moving expense purposes. Under Rev. Proc. 2010-51, 2010-2 
C.B. 883, a taxpayer must reduce the basis of an automobile used 
in business by the amount of depreciation the taxpayer claims for 
the automobile. If a taxpayer uses the business standard mileage 
rate to compute the expense of operating an automobile for any 
year, a per-mile amount (23 cents per mile for 2012) is treated 
as depreciation for those years in which the taxpayer used the 
business standard mileage rate. If the taxpayer deducted the actual 
costs of operating an automobile for one or more of those years, 
the taxpayer may not use the business standard mileage rate to 
determine the amount treated as depreciation for those years. The 
revenue procedure also provides rules under which the amount of 
ordinary and necessary expenses of local travel or transportation 
away from home that are paid or incurred by an employee will be 
deemed substantiated under Treas. Reg. § 1.274-5 when a payor (the 
employer, its agent, or a third party) provides a mileage allowance 
under a reimbursement or other expense allowance arrangement to 
pay for such expenses. Use of a method of substantiation described 
in this revenue procedure is not mandatory and a taxpayer may 
use actual allowable expenses if the taxpayer maintains adequate 
records	 or	 other	 sufficient	 evidence	 for	 proper	 substantiation.	
Notice 2012-1, I.R.B. 2012-1.
 PENSION PLANS. For plans beginning in December 2011 for 
purposes of determining the full funding limitation under I.R.C. § 
412(c)(7), the 30-year Treasury securities annual interest rate for 
this period is 4.12 percent, the corporate bond weighted average is 
5.76 percent, and the 90 percent to 100 percent permissible range 
is 5.19 percent to 5.76 percent.  Notice 2011-100, I.R.B. 2011-52.
 REGISTERED TAX RETURN PREPARERS. The IRS has 
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announced the standards to become an IRS-approved Continuing 
Education (CE) Provider and the requirements to become an IRS 
CE Accrediting organization.  The guidance paves the way for 
the implementation of new CE requirements for certain tax return 
preparers starting next year.  IR-2011-115.
 The IRS has issued a revenue procedure which describes the 
procedures and standards that organizations must follow to be 
identified	by	the	IRS	as	a	qualifying	organization	that	may	accredit	
continuing education providers under Section 10.9(a)(1)(iii) of 
Circular 230. This revenue procedure also describes the standards 
for a continuing education provider under Section 10.9(a)(1) and 
the procedures that individuals and entities must follow to be 
approved by the IRS as a continuing education provider under 
Section 10.9(a)(1)(iv). Rev. Proc. 2012-12, I.R.B. 2012-2.
NUISANCE
 HOG CONFINEMENT FACILITIES. The plaintiffs were 
neighbors	of	the	defendants	who	operated	several	hog	confinement	
facilities. Other defendants included a company which contracted 
with	individual	farmers	to	establish	the	hog	confinement	facilities	
on	their	properties.	The	plaintiffs	filed	suit	in	nuisance	claiming	
that they were harmed by noxious odors causing physical injuries 
and property valuation declines.  The plaintiffs sought to be 
certified	as	a	class	action	to	include	all	neighbors	within	1.25	miles	
of	any	hog	confinement	facility	operated	by	the	defendants.		The	
court	granted	class	certification	as	to	one	facility	because	the	class	
met the requirements of Federal Rules of Civil Procedure 23(b)
(2) for  (1) numerousity, (2) common questions of law or fact, (3) 
common defenses, and (4) representation of all members of the 
class.  Powell v. Tosh, 2011 U.S. Dist. LEXIS 118720 (W.D. Ky. 
2011).
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